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EDITORIAL NOTES 


ONE OF THE most interesting of the semi-serious absurdities of last month 
—and of absurdities in politics there was an unusual number—arose out 
of the Bok Peace prize matter. Mr. Bok is a plain American citizen, born 
in Holland and endowed with the vigor and intelligence which character- 
ize the true Dutchman. He made money in a legitimate way in this coun- 
try, wrote one of the best selling books of the world to tell others how it 
was done, and decided he would pay out $100,000 of his wealth to secure 
some approved method of having a World Peace—permanent peace. No 
higher ambition could actuate even a native American than this. He ap- 
pointed, or had appointed, a committee of first-class men to award a prize 
plan. Over 21,000 plans came in, one of which the committee—not Mr. 
Bok—selected and it was published. More money was needed to secure a 
general vote throughout the country upon this plan, and he put up the 
cold cash to circulate the plan and ballots throughout the whole United 
States. He, himself, did not know, nor have anything to do, with the 
selected prize plan. Then came in the absurd feature of the affair. The 
so-called “recalcitrants” of the United States Senate—the few who make 
all the trouble they can for the present Administration and for the Nation 
as well—called Mr. Bok to account for the manner in which he spent his 
private money. How was it possible for him to spend so much and nor 
be an enemy to the side these recalcitrants have taken as to America’s 
joining the League of Nations? Certainly there was some deviltry in it 
somewhere, and they must find out just where. So Mr. Bok appeared as a 
witness. What he knew of the matter he stated with frankness, with one 
exception. He did not propose to tell the United States Senatorial Com- 
mittee just how much he had or would expend to have a quiet, private 
vote by the people on the prize plan. In this he followed—whether under 
any wise attorney’s advise or not we do not know, but probably only from 
his own common sense view of the matter—the opinion of the United 
States Supreme Court in a well-known case, which distinctly held that no 
committee of a legislative body could pry into men’s private affairs that 
had no relation to matters within the legislative purview. It is needless 
to say the committee got no further. But Bok did! He, on the same 
evening, sent a letter to the committee stating that he would cheerfully 
have all the 21,000 odd plans for a World Peace put into their hands so 
they might select a better prize paper, and then would furnish the money 
to have it published and circulated, with ballots, just as far as the prize 
paper against which they were such determined enemies. It was the neat- 
est ““come-back” we have seen in many a day. The only answer the inves- 
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tigating committee made was—what it must have known was not law— 
that “if the committee wishes to have these documents it has the power of 
subpoena to procure them.” 























Now as to the Bok prize paper itself there is this to be said. It is 
admirable in tone and quite unanswerable in its facts. It proposes that 4 
the United States should be a party to the International Court and this 
should go without saying. It needs no argument, though the “irreconcila- 
bles” in Congress will not have it if they can help it. It also suggests that, 
nearly on the plan which the Senate agreed to during the last period of 
the Wilson administration, but which Mr. Wilson would not tolerate, the * 
League of Nations should be entered by us. It gives forcible reasons. We & 
need hardly say that, in some form or other, the voice of America should F 
be heard in that League. The reasons against it are mainly puerile. With i 
some this country ought forever to stand out against any League to secure 
peace because thereby it will have an “independent influence,” outweigh- 
ing any influence it might possess if on the inside. It is like a neighbor 
who will not join others in a neighborhood movement for the betterance of 
a community because he will have more weight as one person staying at 
home. One he considers a higher unit than five, or thirty-five, or one 
hundred. Outside of manufactured sentiment and outside of politics pure 
and simple, it is clear to us that thinking citizens everywhere must see 
that this country cannot stand isolated from the whole world and say, “I 
am not my brother’s keeper.” We are not arguing for the specific Bok 
program, but we are saying that some method should and must be found 
to have American influence put exactly where it rightfully belongs. 
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Until the present Legislature closes its sessions it will be idle to prog- 
nosticate how useful or how detrimental will be the statutes it will enact. 
As heretofore a large number of bills have appeared in the “hopper” that 
tend to increase salaries, pensions, costs of roads, etc., etc. Very few have 
come to light at present writing (late in January) that are really needed 
for the good of the State. Only biennial sessions will improve matters, 
and then simply because they reduce the opportunity to do mischief by 
one-half. 
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That the Legislature must often make mandatory appropriations af- a 
fecting municipalities may be conceded, but that it has been and is being 
overdone is just as certain. Hence we commend in principle the letter (al- 
though we have seen only the following abstract of it) sent to members 4 
of the Legislature by Sedley H. Phinney, Executive Secretary of the x fC) 
New Jersey State League of Municipalities. The communication was sent 7 fi 
by direction of the Executive Committee of the League, which has taken 5 ti 
a stand similar to that of the State Association of Boards of Freeholders, 9 Ss 
already on record as unanimously opposed to mandatory appropriations by f v 
county governing bodies. Mr. Phinney instanced the situation of New- 7 
ark, where it has been said eighty-seven per cent. of the budget is com- 
posed of mandatory appropriations over which local officials have no con- 
trol. Referring to mandatory appropriations, he wrote: “Local officials 
can not secure economy when their hands are tied in that way, when their 
responsibility and power are thus curtailed, and when such expenditures 
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are thrust upon them without their choice and without regard to the effect 
on the taxpayers.” 





We have received a circular letter of the newly organized Central 
Home Trust Company of Elizabeth, of which Mr. N. B. Leavitt, well- 
known attorney, is President, and which states what too few of the Trust 
Companies of the country manage to get into their circulars, or to stick to 
its provisions when made, viz.: “Its policy will be to advise its customers 
to go to their own lawyers for all legal advice and for the preparation of 
legal papers, including wills, trust, escrow agreements, etc. This Com- 
pany invites the codperation and good-will of all the members of the Bar, 
promising that whenever it is appointed executor, trustee or guardian, it 
will, when consistent with the proper management of the bank’s business 
and the estate or trust created, consult with the attorney for the testator, 
unless a co-executor or the heirs or residuary legatees interested in such 
trust definitely instruct to the contrary.” Success to it! 





The automobile is still with us and to the number, as estimated, of 
Over 14,000,000 in the whole country. In ten years more it may likely 
double. In the meantime death lists keep growing as of course. In one 
sense, law or no law, a large death list is beyond remedy. Children 
will play in the streets, older people will sometimes make mistakes as to 
crossings, autos will run wild by reason of the machinery getting out of 
order. But it is certain that many deaths and more injuries can be 
averted by the strict enforcement of a statute imprisoning for at least 
thirty days every automobile driver who drives while intoxicated. It is 
now the law in New Jersey, but it has not been enforced except at times. 
Imprisonment certain, fine beside, license revocation—these combined pen- 
alties will do more to eradicate drunkenness in drivers than any other 
method of control. We know the difficulty of always having proof sub- 
mitted to a magistrate that a driver was intoxicated when running his 
automobile, but this applies equally to all criminal evidence. It is grati- 
fying to know that there is a probability of the present Legislature enact- 
ing that where magistrates fail in their duty in cases of intoxication they 
may be dealt with by charges of malfeasance in office. The principle 
must be assumed as now well grounded in fact, that the drunken driver of 
any vehicle—of all vehicles—is a national menace. 





The oral opinion of the Chief Justice of this State in the case of 
Brown, etc., v. Shafman, reported on another page, concerning the advice 
of counsel to his client not to answer all questions in an cxa .unation be- 
fore a Supreme Court Commissioner, is decidedly to the punt. The dis- 
tinction’ between not answering for no given reason except advice of coun- 
pe Nape not answering because the reply might incriminate, is perfectly 
well put. 





In adjudging on January 5th a lawyer of this State guilty of con- 
tempt of Court Chancellor Walker filed an opinion serving notice upon 
members of the Bar in general, together with sheriffs and jail war- 
dens throughout the State, that serious consequences may follow a disre- 
gard of law in the handling of prisoners supposed to be in custody. The 
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lawyer had the case of his client convicted of an offense against the auto- 
mobile laws brought up on habeas corpus proceedings. To save time 
he telephoned the sheriff to produce his client in Court instead of serv- 
ing on the sheriff the actual writ as required by law. Said the Chan- 
cellor: 

“We acquit Mr. , who is a man of high standing and known 
integrity, of any intention to advise the sheriff to violate the law in thus 
taking Mr. out of jail without the sheriff having in his possession 
an appropriate writ out of a Court of competent jurisdiction command- 
ing such action; but the fact that a counsellor-at-law does such a thing 
calls for pointed reproof. And the members of the Bar and the sheriffs 
and jail wardens throughout the State should know that such proceedings 
as the one disclosed in this case are a violation of law and liable to be fol- 
lowed by serious consequences.” 











The death of that eminent business head of the Mutual Benefit Life 
Insurance Company of Newark, one of the largest and strongest of the 
Life Companies in this country, Mr. Frederick Frelinghuysen, properly 
awakened much sorrow in that city, the public buildings being half-masted 
in their flags and many first-class citizens, including lawyers, attending his 
funeral. He was one of those useful citizens who honor their city and 
State far beyond the usual. And now another lawyer, likely to be just 
as useful, succeeds him, Mr. John R. Hardin, who is to give his ability 
and ripe legal experience to the same Company. Some persons imagine 
that law and banking and insurance have no relation to each other. Such 
should read the resumé on another page of this issue of the address of 
ex-Judge Doremus representing bankers before the New York Bar Asso- 
ciation; but nearly as important is the connection between an insurance 
business like that of the Mutual or Prudential and the law. 





In our last number we expressed the idea that a non-reappointment 
of Judge Stickel to the Common Pleas Bench in Essex County was “an 
unthinkable proposition.” But the “unthinkable” happened, as it so often 
does in appointments. We have always argued with all our strength 
against Judgeships being in any manner the football of personal feeling 
or politics, taking the position that when a District Court or Common 
Pleas Judge has had experience and made good he should be retained in 
office at least for a second or third appointment, and this on the ground 
that only experience can make a useful Judge, and that the public interests 
are best conserved by few changes in the judiciary except for distinct 
cause. The same rule should apply to postmasters. There is a case now 
pending in New Jersey—perhaps there are others—wherein for a long per- 
iod of years a most efficient postmaster has been in office, but his politics 
are adverse to the ruling powers and the movement is to have him go. 
This is politics, but useless politics and not good business sense. Happily, 
in the case of Judge Stickel there was no such question of political affiia- 
tions. His successor is also a Republican. Nor is there to be criticism made 
of the new incumbent to the office, who, in fact, told the Governor to reap- 
point Judge Stickel. It is everywhere conceded among those who knew 
him that Judge Porter is almost certain to make a good, upright and use- 
ful Judge; that he has the full necessary judicial qualifications. So our 
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point is, not as to the fitness of the appointment ; in fact if Judge Porter’s 
abilities are as stated by the press and understood by his friends he might 
well have been appointed to a still higher office; it is, instead, that changes 
in the experienced judiciary should not be made without more substantiat 
reasons than any which have appeared in this case. Many of the leading 
lawyers in Newark as well as a large number of business men and local 
societies who knew of Judge Stickel’s fairness and integrity and success in 
dealing with the criminal as well as the other classes of litigation constant- 
ly before him asked to have him reappointed and the Governor gave no 
reason for saying No. Certain criminal classes and liquor elements were 
against him, but not the Bar or general public. The results may not be 
untoward as relates to the Essex Courts, but it shows that the time has not 
yet come when the ideal as to public officials in this State reigns. Judge 
Martin once made a fine Judge in many respects in Essex but he had to 
go. The tenure of office of Judge Porter may be just as insecure under 
the same conditions. 





While the Governor is not to be commended on everything he says 
or does, he is to be applauded on his seemingly tardy recognition of the 
fact that laws should be obeyed and not flouted. In his recent message to 
the Legislature he said: 

“No matter what individual views may be on these questions, there 
cannot be two views on the subject of law observance and law enforce- 
ment. Nothing is so detrimental to the well-being of a Constitutional 
Government as the wilful and flagrant violation and flouting of the laws. 
To make healthy progress, ours must be a law-abiding nation. Whether 
a statute does or does not truly express the will of the people, nothing 
will bring about a change in that law more readily than its enforcement. 
Non-observance of a law, on the contrary, not only does not bring about 
os or correction in the law, but it also brings about disregard for 
a w.” 





An important series of changes as to the meeting of the higher Courts 
in this State was announced about the 2oth of last month. By unanimous 
agreement of members of the Court of Errors and Appeals and the 
Supreme Court four terms of each tribunal will be held yearly, instead of 
three, as in the past. The months for holding Court Terms will be Jan- 
uary, March, May and October. The Supreme Court Term will open 
on the first Tuesdays in these months and Terms of the Court of Errors 
and Appeals will begin on the third Tuesdays. The new schedule 
will become effective on May 6, when the Supreme Court Term will open, 
to be followed two weeks later by May term of the Court of Errors. 

Various other changes in the judicial calendar will be necessitated 
by additional terms of the superior courts. Heretofore it has been the 
practice to conduct Bar examinations coincident with each term of the 
Supreme Court. Whether or not the number of such examinations will 
be increased to four has not been announced. 

Under the new schedule, to avoid conflict, there will be a change in the 
opening date of all Circuit Courts now beginning Terms on any of the 
eight Tuesdays which will mark the opening of the Court of Errors and 
the Supreme Court. These changes in Circuits have been approved by 
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the Supreme Court as follows: Mercer, third Tuesday in January to 
second Tuesday; Monmouth, first Tuesday after January 1 to second 
Tuesday; Morris, third Tuesday in January to second teniey: Pas- 
isaic, first Tuesday after January 1 to second Tuesday; Union, first Tues- 
day in January to second Tuesday; Gloucester, third Tuesday in May to 
‘second Tuesday; Monmouth, first Tuesday in May to second Tuesday; 
Union, first Tuesday in May to second Tuesday; Gloucester, third Tues- 
day in October to second Tuesday; Monmouth, first Tuesday in October 
to fourth Tuesday in September; Union, first Tuesday in October to 
second Tuesday; Warren, first Tuesday after fourth Tuesday in Decem- 
ber (some years falling on first Tuesday in January) to third Tuesday 
in December. 

The addition of an extra term of Court each year is the outcome of a 
request presented to the superior Courts by a Committee representing the 
State Bar Association. The Bar Association asked for five terms a year 
and the Courts compromised by adding one term. The Committee which 
made the request was composed of Robert H. McCarter, Walter H. Bacon, 
George A. Bourgeois, Thomas G. Haight and John R. Hardin. 


PRESENT DAY LAW AND BANKING. 








Last month the Bar Association of the State of New York was ad- 
dressed by ex-Judge Cornelius Doremus of Ridgewood, this State, on the 
subject of “The Co-relation Between Law and Banking.” The meeting 
was held in the Assembly Room of the Bar Association Building on Forty- 
fourth Street, New York City. There was a large attendance. Mr. M. T. 
Rozenberg, President of the State Bar Association of New Jersey, was 
present. 

The chairman, in introducing the Judge, mentioned the fact that 
his name was prominently mentioned as a “probable Governor of the 
State of New Jersey.” The speaker divided his talk into five heads, as 
follows: 

1. The influence upon and importance of these two professions or 
businesses upon the present world conditions. 

2. The absolute necessity under present day conditions, as illustrated 
by Court decisions, of the broad knowledge required of each profession. 

3. The effect of changing conditions—political and business—on the 
legal and banking business. 

4. The tendency to permit the two lines of activity to merge and 
necessity for watchfulness and care. 

5. Trained lawyers make the most successful leaders in business and 
industrial development. 

6. Inter-relations and inter-dependence of law and banking. 

The Judge sketched the present World conditions and the need for 
rehabilitation, especially politically and industrially and said: “The law- 

er, from the very nature of his profession and his experience, both along 
fe gislative lines and as resulting from his close and intimate touch with 
every phase of human, endeavor, and every thought and feeling of his 
clients, occupies a preéminent place as to influence, leadership and the 
analysis of the needs, conditions, environment and aspirations of the 
peoples of the world. He, above all men, can look at conditions from the 
adjustment of the human needs. The banker has within his grasp the 
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financial requirements and resources which are so sorely needed in the re- 
habilitation of the world’s business, the establishment of credit and the. 
financial sinews of war, without which there can be no rehabilitation pos- 
sible.” 

He cited a number of cases decided by the Courts of various States 
to illustrate the second sub-division of his address, among them: Farm- 
er’s Bank v. Johnson, King & Co., a Georgia case, in which a bank was 
held liable for paying a check which had a restricted direction upon its 
face; Campbell, Receiver, v. The Manufacturer’s National Bank, in the 
New Jersey Court of Errors and Appeals, dealing with the proposition of 
the bank cashier paying his individual debt with a check drawn on the 
bank as cashier, and many others illustrating the proposition under sub- 
division two. 

The speaker then dealt at length with the situation not only in this 
country but abroad with relation to the new political questions arising 
daily with changed conditions resulting therefrom in business and in every 
other field of human endeavor, and traced the influence of and necessity 
for men of legal profession having a hand in the re-adjustments resulting 
therefrom. He dealt upon the fact that lawyers, by reason of their broad 
experience in every line of action and contact with every angle of life, 
of necessity, were looked up to and consulted in matters even relating to 
pure business and quite removed from abstract law. 

He also traced the influence of bankers with the deduction that, with- 
out the financial training and resources of the banking fraternity, there 
could be no real and material progress. He alluded to a recent incorpora- 
tion with this remark: “In fact the lawyer and the business man or 
banker have become so closely aligned in the public mind that we are 
not surprised to learn that the Southern Law and Attachment Co. has 
been incorporated in Kentucky. This may afford a valuable suggestion 
to some of our famous lawyers. If a manufacturing concern with small 
assets but a large potential earning capacity can incorporate for a vast 
sum, why couldn’t Mr. Choate, for instance, capitalize himself, unload the 
stock and take his otium oum dig. thereafter?” 

The Judge then took up the fourth proposition with reference to 
merging of law and banking and quoted many Court decisions showing 
how banks and trust companies need a lawyer or bank officer with a large 
fund of legal information constantly present to properly decide the numer-: 
ous legal questions daily arising, especially with reference to trusts, joint 
accounts, receiverships, estates, and numerous branches of incidents in- 
volved in present day banking in order to avoid costly errors not only 
to banks but to customers. He drew attention to the three main divisions 
of the Trust Department of Trust Companies: 

The first comprehending the varieties of transactions growing out 
of the development of business corporations. 

The second the individual trusts including “voluntary trusts.” 

The third the trusts created under Court orders. 

The speaker drew attention to the vital necessity of lawyers obtain- 
ing a real working knowledge of everyday banking and the banker doing 
the same with respect to at least commercial and fiduciary law. 

He cited the case of Times Square Automobile Co. v. Rutherford 
National Bank, 77 ‘New Jersey Law 649, on the question of the certifica- 
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tion of a check and the liability of a bank therefore; Harter v. Mechanics 
National Bank, decided by the Court of Errors and Appeals with refer- 
ence to forgeries on checks, and numerous other cases illustrating the prin- 
ciples being discussed. 

The principle of the following classes of trusts were gone into with 
considerable detail: Spendthrift, Active, Voluntary and other classes, 
with appropriate citations from the decisions of the Courts illustrating the 
nature and effect of this class of business. 

The important matter of Will making was gone into at length and 
he emphasized the necessity of having a will made and the importance of 
having a bank or trust company appointed trustee where trusts are estab- 
lished in the will. He pointed out the fact that such an institution con- 
tinues to function during the entire period of the trust and that the danger 
of having an individual trustee lies in the death of such trustee frequently 
before the termination of the trusts. 

He mentioned the “Dempsey Will Case” famous in the annals of 
jurisdiction, in which case a will was found thirty-seven years after the 
death of the testator and where banks had loaned money to heirs-at-law 
of the deceased upon the faith of heir inheriting the property of Jane 
Dempsey, the decedent. The will changed the beneficiaries to a very 
marked degree. 

The speaker dealt upon the necessity of codperation between the 
banks and legal profession in connection with legislative action curing 
= of this character and being jointly interested in all matters of legis- 

tion. 

In concluding the Judge dealt upon the part being played in present 
day business activities by lawyers and mentioned many large corporations 
having lawyers as Presidents, among them being the Canadian Pacific 
Railroad Company, United States Steel Corporation, American Sugar 
Refining Company, General Electric Company and a number of Insurance 
Companies. He also referred to the fact that the State and County Bar 
Associations are coéperating with the State and County Bankers’ Asso- 
ciation with reference to legislative action and activities in general. 

And he quoted from Edmund Burke, “It is one of the grandest and 
noblest of human sciences, a science that does more to quicken and invig- 
orate the human understanding than all the other kinds of human learning 
put together,” and followed the quotation by saying: “Speaking as both 
lawyer and banker, I believe Burke had, when he uttered this pregnant 
sentence, little acquaintance with the science of banking. Banking also 
quickens the intellect and in its domain and because of the necessities of 
the business tends to awaken that keen spirit of analysis and judgment 
which is so potent in the practice of law.” 





EX-JUDGE GNICHTEL UPON THE OATH TO WITNESSES. 





Former Common Pleas Judge, Frederick W. Gnichtel, of Trenton, 
now one of the Public Utility Board of Commissioners, has recently stated 
the conviction based on his experience that the New Jersey law relating to 
evidence should be altered. is is what he said and lawyers generally 
will, doubtless, agree with him: 

“There is a case on this subject of competent evidence that aroused 
great interest at the time it was tried because of the novel point that was 
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raised, which was of great public importance, and has never been settled. 
It was an indictment for assault and battery with intent to kill. I do not 
recall the names of the defendants, but I do recall that they had assaulted 
and almost killed a man in Chambersburg. They were all foreigners, and 
the only witnesses who could identify the assailants and give the facts of 
the assault were three foreigners who, I was told, were atheists and anar- 
chists. When these witnesses were called by the Prosecutor, the counsel 
for the defendants objected to their competency as witnesses, because 
they did not believe in God and in future reward and punishment. The 
witnesses were examined as to this, and, on the facts developed, the ob- 
jection was overruled and they were allowed to testify. 

“Now, observe, if these witnesses had stated that they did not be- 
lieve in God and in future reward and punishment, it would have been 
necessary to exclude them, and it would have been impossible to con- 
vict the defendants, who were undoubtedly guilty. 

“You will notice this involves a rather curious contradiction. The 
witness is examined, but not under oath. He states that he does not be- 
lieve in the existence of God. The Court accepts his statement as true and 
upon it bases a ruling that the witness is incompetent to be a witness and 
to tell the truth. But, apart from that, the serious phase is this: The 
same question may arise in a case when, because of this rule, a murder or 
other serious crime may go unpunished. 

“J found that England and a number of our States in order to meet 
this strange situation had changed the Common Law, so, in order to pro- 
vide for such an emergency, I drew an Act which provided: 

“7. There shall be no test of religious belief or lack of religious be- 
lief to determine the competency or incompetency of anyone to testify as 
a witness in civil or criminal cases. 

“*2. Any witness in civil or criminal cases, shall, if he request, or if 
the Court so order, be permitted to make declaration or affirmation in the 
form now permitted to witnesses in certain cases, instead of being sworn 
in the usual form. 

“*y. If any person who makes such affirmation shall falsely, wilfully 
and corruptly affirm any matter or thing which, if the same had been~ 
sworn to or deposed in the usual form, would have amounted to willful 
and corrupt perjury, then such person, so offending, shall be deemed and 
adjudged to be guilty of a high misdemeanor.’ ” 

“This Act was handed to a member of the Legislature and introduced. 
A month or two afterwards I was informed by him that it could not be 
passed, as a great many people were opposed to it on religious grounds 
and felt that it would take from the oath its solemnity and religious char- 
acter. These people thought it unwise to change the law and feared 
that, if it was changed, it would open the way and increase perjury. 

“The parties who objected are not familiar with the present practice 
and the serious detriment it may prove to the enforcement of law and 
the punishment of crime. The solemnity and the religious character of 
the oath will not be destroyed by the change suggested. It was not de- 
stroyed when the Quakers, who were conscientiously scrupulous of taking 
an oath, were permitted to testify by making solemn declaration to speak 
the truth. The affirmation is quite as impressive as the old form. The 
taking of an oath or affirmation in a Court, in a proceeding that may 
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‘involve the property, liberty, or life of a person, is and always should 
be a solemn and impressive proceeding. The religious feature is not con- 
trolling, and it was demonstrated long ago that it is not effective. 

“Originally, in the ancient days, under the early Common Law, there 

was no law punishing perjury. It was felt that if a person took a solemn 
oath in the presence of God to tell the truth and called upon God to help 
him, it would take hold of his conscience and he would not risk the pun- 
ishment that would surely follow a departure from the truth. However 
it was soon found that this sort of punishment for perjury was regarded 
as too remote and uncertain, and did not have the restraining effect that 
was hoped for, and an Act was passed providing severe penalties for per- 
jury. The religious sanctity of the oath was retained and the power of the 
Court strengthened. 
“In those days the future welfare was so prominently in the minds 
of the lawmakers that a defendant charged with crime was not permitted 
to testify under oath. As the punishment was usually death, it was felt 
that the temptation on his part to save his life was so strong that he 
might commit perjury and endanger his salvation. He was permitted 
merely to make a statement. 

“Is perjury a common offense? In reply to that I would say no. 
The fact is that an honest man will tell the truth whether under oath or 
not. I think most witnesses are truthful and endeavor to tell the truth. 

“If you ask me if there is more or less testimony that is unreliable, 
inaccurate, or untruthful, I would say that there is an abundance of that. 
The fault lies sometimes in the recollection of the witness; sometimes in 
his inability to relate accurately what he observed; and frequently wit- 
nesses become confused on the stand and make statements obviously con- 
trary to the facts. 

“A man of great force of character and positive makeup will give 
positive testimony. Positive witnesses usually make the better impres- 
sion, and lawyers prefer them to the cautious, careful witness, who con- 
stantly hesitates in fear that he may make a mistatement, although his 
testimony may be nearer the truth than that of the witness with his posi- 
tive ‘yes’ or ‘no,’ or his bold assertion, ‘J know.’ 

“To illustrate how treacherous the memory is, and how inexact are 
many of the statements in Court, let me recall an incident that actually 
happened in the United States Court. The suit involved the leasing of the 
Central Railroad to the Reading, and, among the counsel engaged, were 
Attorney-General John P. Stockton, a great lawyer and a famous orator, 
and Ex-Governor Bedle, one of the leaders of that day. Bedle objected 
to the testimony of a witness as too indefinite ; that he refused to give posi- 
tive answers. He contended that the subject matters examined upon were 
within the knowledge of the witness, and he ought to be able to give posi- 
tive replies; to say in the words of St. Paul, ‘I know that my Redeemer 
liveth.’ ‘The Governor,’ said Mr. Stockton in reply, ‘in his remarks has 
given the best of reasons for caution, and, if he had exercised a little 
more care before speaking, he would not have attributed to St. Paul the 
words spoken by Job thousands of years before St. Paul came upon the 
scene.’ 

“Memory is not always reliable. It is guilty at times of very strange 
freaks. My observation leads me to believe that witnesses more readily 
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believe facts that are favorable to them than the facts that are unfavorable 
to them, and, by conversing with others about them and going over them 
mentally, they gradually believe the facts favorable to their side. 

“It must be remembered, however, that generally speaking, mere in- 
accuracy or untruthfulness is not always perjury. Perjury consists in 
giving testimony that is material to the issue, and it must be uttered will- 
fully, deliberately and with intent to deceive. 

“The passage of such a law as suggested would not take from the* 
oath its solemnity, nor detract from the moral impressiveness of the occa- 
sion, but it would strengthen the hands of the Courts, and make it im- 
possible for a defendant to escape his just dues because of the survival: 
of this peculiarity in the law relating to oaths. I do not know whether’ 
objections to: the change in the law would be made to-day, but I am confi- 


dent that some day the change will be made.” 





STATE v. LOWENTHAL. 





(Morris County Quarter Sessions, Dec. 29, 1923). 


Prohibition Enforcement Act—Search Warrant—Return of Seized Property— 
Construction of Act as to Who May Review Magistrate’s Action. 


Case of The State against Simon Lowenthal. On rule to show cause’ 
why a search warrant issued by the Recorder of Rockaway borough’ 
should not be quashed, and certain seized property returned. Before Jus- 
tice Charles W. Parker and Judge C. Franklin Wilson. 

Mr. Elmer King and Mr. John M. Mills for defendant, prosecuting’ 
the rule. i 

Mr. James H. Bolitho, Prosecutor of the Pleas for the State. 

The opinion of the Court was delivered by 


PARKER, J.: The search warrant was issued under the provisions- 
of the Prohibition Enforcement Act, commonly called the Hobart Act,- 
(P. L. 1922, p. 615). . By virtue of the warrant certain bottles of intoxi-- 
cating liquor were seized and returned with inventory, and defendant was- 
also arrested and gave bail to appear before this Court at a stated day.. 
No indictment has been found and the grand jury is not expected to re-’ 
convene during the present Term. Defendant, therefore, is in the posi- 
tion of any other person accused by a formal complaint and held over to 
await the action of the grand jury. But, as his property has been seized, 
as he claims unlawfully, he applies to this Court to overrule the action 
of the Recorder by quashing the writ and ordering a return of the prop- 
erty. Depositions have been taken under the rule, in attack on and sup- 
port of the propriety of issuing the warrant. At the outset, however, 
the Prosecutor makes the point that this Court is without jurisdiction 
of the subject matter at this stage, and, after consideration, we are im- 
pelled to that conclusion. 

The original jurisdiction to entertain and act on complaints in this 
class of cases is by the statute committed to a class of officers therein 
denominated “magistrates,” described in Section 9 as any one of the 
following: A Justice of the Supreme Court; a Judge of the Common 
Pleas; a Supreme Court Commissioner; a Judge of a city Criminal 
Court ; a Police Justice or Recorder of any municipality; but not a Justice 
of the Peace. 
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And the extent of jurisdiction of the magistrate is, by the same sec- 
tion, distinctly prescribed as follows: 

“The ‘magistrate’ shall be the official charged with the taking of any 
complaint, the issuing of any warrant or search warrant hereunder, 
the hearing upon the return of any warrant or search warrant so as afore- 
said issued, the admission to bail, the commitment of a person so charged 
in default of bail, the detention, return or disposal of any property seized 
by virtue of any search warrant issued hereunder, or the performance of 
any judicial act prior to the indictment of a violator hereof.” 

This language, especially that relating to the detention, return or dis- 
posal of property seized, seems to indicate quite plainly that any inquiry 
touching the legality of the seizure is to be held, at least in the first in- 
stance, before the “magistrate,” to whom is committed the performance of 
any judicial act prior to the indictment. But, if there could be any doubt 
about this, it is settled by later sections of the Act. Section 18 carefully 
prescribes the procedure to be had before a warrant can issue; section 23 
requires its return within ten days; section 24 provides for a receipt to the 
owner; section 25 for an inventory and delivery of a copy thereof to the 
owner; and sections 26 and 27 for the procedure before the magistrate in 
case of challenge of the warrant. Sec. 26: “If the ground on which the 
warrants were issued be controverted, the magistrate must proceed to take 
testimony in relation thereto, and the testimony of each witness must be 
reduced to writing and subscribed by him.” Sec. 27: “If, on the return 
day of any search warrant, it appears that the property taken is not the 
same as that described in the warrant, or that * am. is no probable cause 
for believing the existence of the grounds on which the warrant was issued, 
the magistrate must cause the property to be returned to the person from 
whom it was taken,” etc. 

We can read no other intent in this language than that, up to the 
finding of an indictment at least, the jurisdiction to inquire into the legal- 
ity of a search warrant is committed to “the magistrate.” It is suggested 
that any ofher person embraced in the statutory catalogue of “magis- 
trates” may make such inquiry, i. e., that the legality of a search warrant 
issued by a Recorder may be tested by a Justice of the Supreme Court; 
but a reading of the various sections taken together will satisfy the mind 
that the magistrate taking the initiative continues in charge; and if a 
Justice of the Supreme Court may thus review the issue of a search war- 
rant by a Recorder, with equal propriety, so far as the statutory lan- 
guage is concerned, may a Recorder review a warrant ordered by a Jus- 
tice of the Supreme Court. And such examination by the original magis- 
trate on the return of the warrant is no new thing, but the practice that 
existed at common law. 

In Farrow v. Springer, 57 N. J. L., at p. 354, the Supreme Court, 
relying on Hales Pleas of the Crown, said: “Upon its return the magis- 
trate is to examine the matter ; if it appears the goods were not stolen, the 
person in whose custody they were found is to be discharged and the goods 
re-delivered.” 

As to the suggestion that this Court has jurisdiction of this applica- 
tion under the general powers conferred upon it by the Criminal Pro- 
cedure Act, the answer is that the Hobart Act as a later statute is con- 
trolling on the question now before us. 
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On this phase of the case the conclusion we reach is, that while the 
Justice of the Supreme Court and the Judge of the Common Pleas, who 
happen to be sitting in the Sessions on this rule, are both “magistrates” 
under the statute, neither qua “magistrate” is entitled to review the pro- 
priety of the issue of this warrant or the seizure of the property, nor is 
the Court of Quarter Sessions, as a Court, in control of the case -at this 
stage for any such purpose. 

It was suggested that certiorari might lie; and while this Court has 
no controlling voice on that question and does not undertake to decide it 
now, it may not be out of place to note again Farrow v. Springer, 57 N. J. 
L. 353, where it is flatly held that certiorari will not lie in a stolen goods 
case. It seems to have been similarly held in Massachusetts, perhaps on 
slightly different grounds (Lynch v. ee 134 Mass. 313). Otherwise, 
apparently, in Canada (Rex v. Kehr, 11 Ont. L. 517; 5 Ann. Cases 612. 
See also 24 R. C. L. 711, note 16.) The civil remedy is, of course, in an 
action of trespass for property (35 Cyc. 1274; Lane v. Penna, R. R., 78 
N. J. L. 672); and, under Sec. 30 of the Act, certain unlawful acts in 
making a seizure are criminal. In a case where indictment had been 
found and the property had been seized without warrant, the Middlesex 
Oyer ordered it returned. (State v. Condon, 40 N. J. L. J. 293). But in 
at least two aspects that case is not in point. There is no indictment; and 
there is a warrant. 

We are clear that investigation into the propriety of this seizure must 
be held, at least in the first instance, by the magistrate that issued the war- 
rant. Whether, in case of an adverse decision by him, a direct review is 
provided by law, and if so, what that method of review is, are questions 
which we should not attempt to decide at this time. 

The result is that the present rule to show cause must be discharged. 





IN RE WILL OF KLIPSTEIN. 


(Essex County Orphans’ Court, Jan., 1923). 
Will—Probate—Revocation by Writings Which Are Mere Memoranda. 


In the matter of the probate of the last will and testament of Ernest 
C. Klipstein, deceased. 

Mr. Charles B. Clancy and Mr. Julian J. Gregory (on the brief), 
proctors for Proponent. 


FLANNAGAN, J.: Ernest C. Klipstein died a resident of Essex 
county on the 29th of April, 1923, and his alleged will, having been pre- 
sented to the Surrogate for probate, has been certified by him to this 
Court on the ground that doubts appear on the face of the instrument. 

The instrument in question contains an attestation clause which re- 
cites facts that, if true, establish the proper execution of the will. Both 
the witnesses are dead, but their signatures have been proved and it is 
presumed that the recitals in the attestation clause are true. (Mundy v. 
Mundy, 15 N. J. Eq. 290; Matter of Gahagen, 82 N. J. Eq., 601). Upon 
= presumption the will is entitled to probate unless some valid objection 
obtains. 

There are several objections which present themselves and which 
raise the doubts which have induced the certification by the Surrogate. The 
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first of these objections is that at the top of the first page, written in ink, 
there appears the following in handwriting: 


“Oct. 7/1912, 
“This is no longer valid. 
“E. C. Klipstein, 
“E. H. Klipstein—C. L. Nicholson.” 


The writing “E. C. Klipstein,” (the testator) “E. H. Klipstein” and 
“C. L. Nicholson” has been proved to be the genuine signatures of these 
persons, but Mr. Nicholson is dead and only E. C. Klipstein, who is the 
son of the deceased, remains. He testifies that he has no recollection what- 
ever concerning the matter except that he signed his name. The question 
arises as to whether under these circumstances the writing is effective as 
a revocation, which it was evidently designed to be. 

The statute requires that revocations shall be executed in the same 
manner as wills are required to be executed. (Comp. Stat., Vol. 4, p. 
5870). Was this alleged revocation so executed? There is no proof that 
it was, and in the absence of any attestation clause no presumption arises 
that it was. (Vernon v. Vernon, 69 N. J. Eq. 759, 760, 761: In re, 
Van Hadlyn, 83 N. J. Eq. 290; Swain v. Edmunds, 53 N. J. Eq. 142, 
143). This handwriting as a revocation must, therefore, fail. 

The second objection to the probate of the will is that a line is drawn 
through the testator’s signature subscribed to the will, and under the 
signature and in the testator’s handwriting are the following words: 


“Cancelled Oct. 7/1912, 
and replaced by my will 
as expressed in my letter of Jan. 
13th, 1913, herewith enclosed. 
“E. C. Klipstein.” 


On the back of the cover, also in deceased’s handwriting, the follow- 
ing words appear: 


“Cancelled, 
October 7/1912, 
January 15, 1913. 
E. C. Klipstein.” 


There was no “letter of January 13, 1913,” attempting to dispose of 
testator’s property found with his papers, but there was such a letter 
found therewith, dated January 15, 1913, and it is patently to this letter 
that deceased refers. 

The dates themselves and the testimony satisfy me that these two 
handwritings were made substantially at the same time and were made 
at a later time than the handwriting at the top of the first page. These 
two handwritings show a purpose on the part of the testator to substitute 
the disposition of his property provided for in the letter for the disposition 
provided for in the alleged will. While they were made at a date later 
than the handwriting at the top of the first page all three writings must 
be considered together and, while not simultaneous, I am of the opinion 
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they all three are manifestations of a continuous purpose and express a 
single intention, namely, the intention already indicated, to wit, to super- 
cede the provisions of the will by the provisions of the letter. The situa- 
tion presented is that of a conditional revocation, sometimes called a 
“dependent relative revocation.” The letter cannot be effective as a will 
since it fails to comply with the formalities prescribed by the statute 
governing the execution of wills in that it is not witnessed by two wit- 
nesses. The conditions failing the revocation must fail. The case falls 
within the principles enunciated by Judge Martin in Smith v. Runkle, 97 
Atl. 296, and in cases cited in Kocher’s N. J. Probate Law, p. 181. 
While the Runkle case was reversed on the facts by the Court of 
Errors and Appeals on the branch of the case in which the question of 
conditional revocation arose (sub nom. Smith v. Haines, 98 Atl. 317,) 
still the principles of law applicable to conditional revocations as stated 
in the opinion of the lower Court were not questioned either on the appeal 
in this branch of the case or on the appeals in the other branches, the 
latter appeals appearing under the names Smith v. Runkel and Smith v. 
Schorfield in 98 Atl. at 1086 and 1087. 
For these reasons probate will be granted. 





BROWN & SECCOMB v. SHAFMAN ET AL. 


(N. J. Supreme Court, Essex Circuit, Nov. 24, 1923). 
Evidence—Answers to Questions Before Supreme Court Commissioner—Counsel’s 
Advice Not to Answer. 


Case of Brown & Seccomb, a corporation, against Harry Shafman 
et al. Application to compel a party, who has been subpoenaed to appear 
and testify before trial, to answer questions which he had refused to 
answer on the advice of his counsel. 

Messrs. Silberman & Grosman (by Robert D. Grosman) for Plain- 
tiff. 

Mr. Maurice J. Zucker for Defendant. 


GUMMERE, C. J. [After argument]: When a subpoena ad testifi- 
candum is issued under the statute, the party who takes out the subpcena is 
entitled to examine his adversary before a Supreme Court Commissioner, 
and he is entitled to have from that party answers to all competent and 
relevant questions. 

It is no part of the function of counsel, in fact it is unethical for 
counsel, to advise his client not to answer questions which are relevant 
and material to the issue. The proper course for counsel to pursue in an 
examination of that kind is to object to all questions which, in his opinion, 
are incompetent, irrelevant or immaterial, and then, when the Commis- 
sioner has returned the testimony, to move before the Court to strike out 
all questions and answers to which he has objected at the time they were 
submitted and which he considers illegal. 

The method of procedure which counsel for the defendants and 
these other members of the Bar (with whom he says he has consulted) 
have adopted would make it impossible to conduct an examination of this 
kind with any hope of finishing it; for, according to their theory, as I 
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understand it, an attorney may instruct his client not to answer a ques- 
tion or any questions, and then, when the client follows that advice, the 
matter is to be brought to the attention of the Court, and, if the question 
is proper, the Court is to say to the witness, “Yes, you must answer that 
question,” and then the parties go back to the Commissioner, and the wit- 
ness answers that question, and then refuses to answer the next, where- 
upon the parties come back to the Court for instruction with relation to 
that question. If the witness is asked twenty questions, each one of which 
he refuses to answer, that means a delay, ordinarily, of twenty weeks ; and, 
if fifty questions are asked, that means a delay of fifty weeks; for it will 
take at least a week to get a Judge to pass on each question thus dealt 
with. 

If any such conduct was indulged in where an examination was held 
under an order of the Court, someone would get into hot water; and the 
reason of it is that any such conduct would not only be improper and un- 
ethical, but would be practically a contempt of the Court whose order is 
thus disregarded. 

[To defendant’s counsel after further argument]: It does not con- 
cern you, as an attorney, one iota whether the answer of your client to 
a question put to him will incriminate him or whether it will not. The 
fact that the answer may incriminate him does not make the answer 
incompetent. If it will incriminate him, he may refuse to answer upon 
that ground; but, whether he will refuse to answer on that ground or 
not is a matter for him personally to determine, without advice from his 
lawyer or from the Court. It is a personal privilege, which he may assert 
or waive, as he sees fit. A question is not objectionable at all merely 
because the answer will tend to incriminate; and counsel has no business 
—I mean legal business—to object for any such reason to a question 
which is competent. Much less is there any justification for his action in 
advising his client to refuse to answer a question for such a reason. 





NATIONAL BOX & LUMBER CO. v. THORN ET AL. 


(Essex Co. Circuit Court, Jan., 1924). 
Mechanics’ Lien—Guarantee for Payment for Lumber—Responsibility. 


Case of National Box & Lumber Co., a corporation, against Charles 
E. Thorn, owner and builder, William C. Bishop, builder, and Hillcrest 
Building & Loan Association, of Newark, N. J., mortgagees. On mechan- 
ic’s lien. On motion to discharge lien as to the Hillcrest B. & L. Asso- 
ciation. 
Mr. a H. Halprin for Plaintiff. 
Mr. William E. Hampson for Hillcrest Building & Loan Association. 


DUNGAN, J.: I think the defendant’s motion must be granted. 
The defendant, Thorn, is the owner of the premises upon which the plain- 
tiff has filed its lien for materials furnished for the erection of a building 
thereon.. The defendant, William C. Bishop, was the builder, between 
whom and Thorn there was a contract in writing for its construction, 
which was duly filed in accordance with the Mechanic’s Lien Act. The 
pay a0 Thorn, the owner, gave to the plaintiff a contract of guaranty 
as follows: 
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“Newark, N. J., June 4, 1923. 
“National Box & Lumber Company. 

“I hereby guarantee payment for lumber to be furnished by you to my 
houses ‘Nos. 93, 97 and 101 Pine Grove Terrace, City, as per contract 
made by you with W. C. Bishop. This guarantee to be for the sum of 

on each house, with extras to be payable on or before the 1oth of 
the month following delivery of material. 
(Signed) “Cuas. E. S. THorn.” 

The plaintiff’s attorney relies on the case of Mechanic’s Mutual Loan 
Association v. Albertson et al., 23 Eq., p. 318, for his claim in this case; 
but, in that case, Albertson, the owner, was not a guarantor of the contrac- 
tor’s account, but he agreed to provide at his own expense all materials for 
the buildings. They were purchased by the owner and not by the con- 
tractor, which gave to the material man a right of lien against the build- 
ing and lands notwithstanding the filing of the contract. 

_ That is quite different from the situation in this case. Here the ma- 
terials were purchased by the builder. What the owner agreed to do 
was to pay for these materials in case Bishop, the builder, failed to do so. 

» It is quite true that the contract of guaranty in this case is one of 
payment and not merely of collectibility, and that the plaintiff might bring 
its action against Thorn upon the failure of Bishop to pay for the mater- 
ials (Columbia Electrical Supply Company v. Kemmet, 50 Atl. 663) ; still 
the obligation of Thorn to pay was merely collateral to that of Bishop, and 
did not constitute Thorn the principal debtor to the extent of permitting 
the filing of a mechanic’s lien against him as the person who contracted 
the debt—as the person to whom the materials were furnished. Since the 
building contract was duly filed, the building and lands of Thorn are lia- 
ble to Bishop, the contractor, alone, for material furnished in pursuance 
of the contract. They are not liable in this case to the plaintiff, who 
merely guaranteed the payment of Bishop’s debt. 





IN RE BROWN. 


(State Board of Taxes and Assessment, Nov. 27, 1923). 
Taxes—Contract to Remove Building Before Assessing Date—Tax Act Construed. 


In the matter of the application of the Estate of Mary E. Brown, de- 
ceased, for the reduction of the assessment for the year 1923 on property 
situate in the Town of West Orange, County of Essex and State of New 
Jersey. | 

Mr. Albert C. Wall for Petitioner. 

Mr. Alfred H. Grosso for Respondent. 


Mr. JESS: The Executor under the will of Mary E. Brown, de- 
ceased, petitions the Board to reduce an assessment upon certain buildings 
in the taxing district of West Orange from $36,000 to $7,000. 

The appeal is based upon the fact that, prior to October first, the as- 
sessing date, the owner of the property had contracted for the razing and 
removal of some of the buildings assessed. 

This contract resulted from an offer of Van Keuren & Son, of East 
Newark, New Jersey, contained in a letter dated September 18, 1923, of 
the following tenor: 


























50 THE NEW JERSEY LAW JOURNAL 


“For the privilege of wrecking the building on top of mountain, West 
Orange, N. J., as shown our representative, we will pay you the sum of 
$375. We will remove building to grade including everything of value to 
us contained in cellar, and will leave no wood, paper or tin on premises. 
We will also remove barns and carriage house for the sum of $225, re- 
moving everything of value to us and will leave no wood, paper or tin on 
premises. We will remove ice house on premises to grade for an even 
job. We are covered by liability insurance. Hoping to receive your fav- 
orable consideration, we remain.” 

On September twentieth the Executor of the estate accepted the fore- 
going offer in a letter in which he stated: “I write to give you the con- 
tract for wrecking the building on top of Orange Mountain, West Orange, 
known as ‘Brighthurst’ for the sum of $375, and the main or wooden 
stable, for the sum of $225.” He further stated that members of the fam- 
ily wished to buy certain structural things in the house, such as doors, door 
casings, the main staircase, and possibly the built-in sideboard in the dig- 
ing room. 

On October twenty-third a permit was issued by the building inspq¢- 
tor of West Orange for the removal of the buildings in question, and the 
records of Van Keuren & Son show that the demolition of the main dwell- 
ing house, known as “Brighthurst,” together with the main part of the 
original stable, was completed on October twenty-seventh. A letter from 
the Executor to Van Keuren & Son, dated November first, acknowledges 
receipt of the “contract price for demolishing buildings,” and states that 
the writer had visited the premises the preceding day and was pleased 
with the way in which the work had been concluded. 

The question to be decided is whether the contract between the owner 
and the wrecking firm for the demolition of the buildings, made prior to 
October first and performed after October first, gave rise to a status of 
the property which would relieve its owner from liability to pay taxes on 
such property. 

Section 202 of the General Tax Act (Revision of 1918) provides that 
“all property, real and personal, within the jurisdiction of this State, not 
expressly exempted by this Act or excluded from its operation, shall be 
subject to taxation annually under this Act at its true value, and 
shall be assessed to the owners thereof with reference to the amount owned 
on the first day of October in each year.” 

Section 401 of the Tax Act makes it the duty of the assessor to ascer- 
tain the “names of the owners of all real property situated in his taxin 
district and to determine the full and fair value of each parcel of ms 
property at such price as, in his judgment, such parcel would sell for at a 
fair and bona fide sale by private contract on the first day of October 
next preceding the date on which the assessor shall complete his assess- 
ments.” 

Under this statutory scheme, it is well settled that taxes are imposed, 
not for a particular year, calendar or fiscal, but on a particular day. Prior 
to the Revision of 1918, this day was, in the case of general property, 
May twentieth. In the Revision the date was changed to October fist. 
In the case of Mayor and Aldermen of Jersey City v. Montville Town- 
ship, 85 Atl. 838, the Supreme Court held that property which was not 
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exempt from taxation on May 2oth is taxable, although subsequently pur- 
chased by a city entitled to exemption. 

The selection of a taxing date is a matter of convenience in securing 
data for the purpose of determining the amount of the tax, but the date 
has no relation to the time of the imposition of the tax. State v. United 
New Jersey Railroad & Canal Co., 68 Atl. 796. 

The owner of the property on the taxing date is liable for the whole 
tax of the year, notwithstanding a subsequent alienation before the tax 
becomes payable. State, Shippen v. Hardin, 34 N. J. Law 79. In the 
case under consideration there had been no alienation of the property on 
October first. The buildings involved in the assessment were there, and 
the Assessor was charged with the duty of determining their taxable value 
as they stood on that date. The fact that the owner had determined to 
remove them, and indeed had arranged with a wrecking firm for their 
removal, did not in our judgment affect their taxable status. 





IN RE THE CENTRAL PASSENGER RAILWAY. 





(Board of Public Utility Commissioners, Jan. 17, 1924). 
Approval of Sale of Property in 1912—Compromise of Taxes Inadvertently Levied. 


In the matter of the petition of the Central Passenger Railway Com- 
pany for the approval, nunc pro tunc, of the sale of the physical assets of 
the Venice Park Railroad Company to the Venice Park Railway Com- 
pany during the year 1912, and for a compromise of taxes for the years 
1922 and 1923. 

Mr. George A. Bourgeois for the Petitioner. 


THE BOARD: This matter first came before the Board by the fil- 
ing of two petitions by the Venice Park Railroad Company, one asking 
the Board to approve of the surrender of the Company’s franchise, the 
other asking the Board to determine an amount to be paid to the State 
in compromise and settlement of taxes alleged to have been levied under 
a misapprehension, or error. 

Upon investigation of the matter it developed that certain physical 
property originally belonging to the Venice Park Railroad Company had 
been sold to the Venice Park Railway Company, and that the approval 
of the Board necessary for a legal sale had not been obtained. An 
amended petition was, therefore, submitted, asking for the approval, 
nunc pro tunc, of the sale of the physical assets of the Venice Park Rail- 
road Company to the Venice Park Railway Company and for the com- 
promise of taxes for the years 1922 and 1923. 

It appears that the Venice Park Railroad Company has not operated 
for a number of years; that under an execution sale the physical property 
of the Venice Park Railway Company, including that purchased from the 
Venice Park Railroad Company, was sold to the Venice Park Company 
and later sold by the Venice Park Company to the Central Passenger Rail- 
way Company; that the Central Passenger Railway Company established 
a transportation service over the tracks of the Venice Park Railway 
Company and continued that service from I919 up until the present time. 

It further appears that during the years the Central Passenger Rail- 
way Company operated its cars over the route of the Venice Park Railway 























THE NEW JERSEY LAW JOURNAL 


Company it paid to the State of New Jersey the 5 per cent. franchise tax 
required by law, and in addition thereto paid, in lieu of all taxes upon 
the physical property of said Central Passenger Railway Company and the 
physical property acquired from the Venice Park Company, under its 
purchase at sheriff’s sale of the property of the Venice Park Company 
(it being the same property that the Venice Park Railway Company ac- 
quired from the Venice Park Railroad Company by purchase in 1912) a 
5 per cent. gross receipt tax, pursuant to Chapter 25 of the Laws of 1919. 
‘ Attention is directed to the following language in the first section of 
this law: 

“Which additional tax hereby imposed shall be in lieu of all State, 
county, school and local taxation of all personal property, and of all rail- 
ways, tracks, rails, ties, lines, wires, cables, poles, pipes, conduits, bridges, 
viaducts, machinery, apparatus, and equipment, notwithstanding any at- 
tachments thereof to lands or buildings held and owned by any such cor- 
poration.” 

It appears that the property in question has not been owned or used 
for railroad purposes subsequent to 1912 and that the assessments made 
by the State against the Venice Park Railroad Company subsequent to that 
year were inadvertently made. 

It further appears that taxes for the years 1922 and 1923 have 
been assessed against the Venice Park Railway Company and the Central 
Passenger Railway Company, subsequent owners of the property, on the 
gross receipts of said Companies under the Act of 1919, supra. There 
is nothing to show that the failure to obtain approval by the Board of the 
sale was due to any intention to avoid compliance with the law. It seems to 
have been a detail in the transaction which was overlooked. 

The Board will approve the sale in 1912, nunc pro tunc, of the phys- 
ical assets of the Venice Park Railroad Company to the Venice Park 
Railway Company. 


It seems to the Board, therefore, that the prayer of the petitioner — 


should be granted, and that the taxes should be compromised. The 
Board, therefore, finds that taxes have been levied against the property 
of the Venice Park Railroad Company under a misapprehension or error; 
that the time for appeal passed before the fact was discovered, and the 
Board fixes and determines as an amount to be paid to the State of New 
Jersey in compromise and satisfaction of the taxes so levied the sum of 
one dollar. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 





In re Camden Board of Freeholders—Petition by the Board of 
Chosen Freeholders as toa public road called the “King’s Highway,” inter- 
secting the tracks of the Atlantic City R. R. Co. and the Public Service 
Railway Co. between Haddon Heights and Audubon. The R. R. con- 
structed an overhead bridge and the former Camden Suburban Railway 
Co. by its tracks along side lengthened the bridge; the latter now being 
the Public Service Railway Co. The present passageway was deemed 
unsightly and not in accordance with the importance of the highway and 
the surrounding private properties. The prayer was that the Companies 
concerned be ordered to build a new and ampler bridge, etc., but failed to 
set out whether the public easement of the highway extended for its 
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full width across the right of way of the Companies, or as to their charter 
duties. The Atlantic City R. R. Co. denied the alleged inadequacy, etc., 
and the Public Service Railway Co. denied generally the jurisdiction of 
the Board. Ona review of the law and the Tests the Board, in a lengthy 
opinion, referring to many adjudged cases, concluded it was without juris- 
diction and dismissed the petition. Decided Oct. 23, 1923. Mr. William 
Early for the Camden County Board and Mr. George H. Blake for the 
Public Service Railway Co. 






Thomas v. Del. River Water Co.—The complainant, Florence M. 
Thomas applied to have the Water Co. make an extension of its water 
mains for about 1,850 feet in Beverly township. The Board’s inspector 
had made recommendations, to the terms of which she had consented. 
The Company was willing to extend on a deposit of $3,448, found by 
deducting from the full cost of extension, $3,700, three and one-half times 
the anticipated revenue, but not on a guarantee basis. The Board said: 

“The Board is of the opinion that the Company should make the 
extension on one basis or the other; that is, either by receiving the deposit 
of the sum mentioned, or upon the execution of a satisfactory guarantee of 
annual revenue. The guarantee should be for the amount of $221.80 per 
annum for an indefinite period, plus $9 for each house served, but against 
the guarantee is to be credited all revenues received from premises con- 
nected directly to this extension. From the testimony it appears that the 
complaint is willing to make the necessary guarantee. In the opinion of 
the Board the extension should be made and an order requiring it will 
be entered upon receipt by the Board of satisfactory proof, first, that the 
Township will pay the appropriate inch-foot charge for either the four- 
inch or six-inch main, and, second, that the applicant has executed a 
revenue guarantee in a satisfactory form.” Decision Oct. 25, 1923. Com- 
plainant appeared in person. Mr. Theodore J. Grayson for the Company. 


7 






In re Acquackanonk Water Co. et al.—Application for approval of 
consolidation agreement forming the Passaic Consolidated Water Co., and 
of the issuance of capital stock of that Company to the amount of 35,000 
shares at the par value of $100 per share. The Boards of Directors of 
the corporations, viz., the Acquackanonk Water Co., East Jersey Water 
Co., Kearney Water Co., Montclair Water Co. and Passaic Water Co. 
had approved the plan of consolidation. The value of the property to 
Dec. 31, 1922, was more than $13,000,000 and the consolidation agreement 
provided for the capitalization of $11,500,000 thereof, of which $8,000,000 
was to be in bonds and $3,500,000 in stock. The liabilities, includin 

bonds secured by mortgage, debts due the N. J. General Security Co. an 

current liabilities were $8,683,540.84. Reviewing the matter the Board 
approved the consolidation agreement and the issuance of the stock. De- 
cision Oct. 26, 1923. Mr. William M. Wherry for Petitioners. Mr. 
Edward F. Merrey for Paterson, Passaic and Clifton. Mr. Theodore 
J. Badgley for Montclair. 






In re Millville Electric Light Co—The Board decided, Aug. 22, 1923, 
(See 46 N. J. L. J. 282), on a schedule of rates for this Company, effec- 
tive Jan. 1, 1923. The Company did not observe the schedule in sending 
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out bills, and, for reasons set out in the present decision, the Board 
reopened the case. The Board adhered to its former decision as to the 
schedule of rates. Decision Oct. 29, 1923. Mr. Louis Starr for the Com- 
pany. Mr. Lewis H. Miller for the City of Millville. 


In re Menlo Park Residents——Application for an overhead bridge at 
the Menlo Park station of the main line of the Pennsylvania Railroad. 
The Company proposed, instead, that the station be moved about 1,000 
feet south of the present location, where is an underground crossing. 
The Board: 

“It is obvious that the dangerous conditions at the station should be 
avoided in some manner and that due consideration should be given to 
the proposed plan of the Railroad Company. It is claimed by the Railroad 
Company that, owing to the height of the foot bridge to provide the 
standard clearance over the tracks, the foot bridge would be used to a 
limited extent only, especially during the winter season; also that the 
cost necessary for the construction of the overhead foot bridge and inter- 
track fence could be expended to better advantage at the proposed site 
in providing safe and adequate stational facilities. The removal of the 
station from its present location may inconvenience some of the Com- 
pany’s patrons residing near the present station, but the question of safety 
being the principal factor in this case, it would appear, considering all 
conditions affected by the proposed relocation of the station, that the plan 
providing for adequate stational facilities at the Furman’s Road site would 
better meet the requirements of the community than an overhead foot 


bridge. The proposition of the Railroad Company to relocate the station 
at Furman’s Road will, therefore, be accepted in lieu of the foot bridge 
over the tracks. A plan showing the proposed stational facilities should 
be submitted by the Railroad Co. for the approval of the Board.” De- 
cision Oct. 29, 1923. Mr. H. E. Batsford for Petitioners. Mr. John A. 
Hartpence for the Company. 


In re Point Pleasant Traction Co.—Application for approval of sale 
of its property and surrender of its franchise. The service had stopped 
in 1919, and the rails taken up. The Company desired to dispose of its 
real estate in Point Pleasant and Bay Head, and all other assets, retire 
from business and surrender its charter, all stockholders having consented. 
The Board: 

“It does not appear that there is sufficient demand for the operation 
of an electric railway in Point Pleasant and Bay Head and between to 
warrant the retention by the Company of franchises to operate. It ap- 
pears, furthermore, that the sale of the property by the Point Pleasant 
Traction Company will not result to the disadvantage of any bondholders 
or creditor of the Company. This being so, the Board hereby finds and 
determines that the franchises granted to the Point Pleasant Traction 
Company should be surendered and the Board hereby approves of the sale 
by the Point Pleasant Traction Company of such property as it has dis- 
posed of heretofore, and of such remaining oe gtd as the roa 
now has.” Decision Dec. 12, 1923. Mr. Carroll P. Bassett for the Com- 


pany. 
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Westcoat Estate v. Atlantic City Sewerage Co.—Charges made by 
the Sewerage Company for clearing service pipes of stoppages. The 
Board was asked to determine the responsibility of the Company and of 
the customer served: respectively with regard to defraying the cost of 
removing such stoppage. The complainant claimed that the service 
should be maintained entirely by the Sewerage Company, while the Com- 
pany contended that stoppages are only caused by materials which are 
improperly discharged into the sewer system, and that where such stop- 
pages actually occur in the service lines, the customers causing such stop- 
pages should be held fully responsible. The Board: “The cost of main- 
tenance of service lines between the curb and the premises should be borne 
by the customer and the maintenance of all mains and services within the 
street lines should be borne by the Company itself.” Decision Jan. 10, 
1924. Mr. William M. Clevenger for Complainant. Mr. Joseph Thomp- 
son for the Company. 


In re Delaware River Water Co.—Application for approval of further 
increased rates. Previous decision by the Board fixing rates was made 
Sept. 22, 1921. (Reports B. P. U. C., Vol. 14, p. 298; 44 N. J. L. J. 373). 
The Company claimed that it had instituted all possible economies, but had 
not been able to make a fair return on the capital invested. On a review 
the Board disapproved the proposed new schedule, but held that the Com- 
pany was entitled to more revenue, and fixed a new schedule effective 
Jan. 1, 1924. Decision Dec. 27, 1923. Mr. Theodore J. Grayson for Peti- 
tioner. Mr. G. M. Hillman for Riverside Township. Mr. V. C. Palmer 
for City of Beverly. Mr. Howard Eastwood for Beverly Township. 


In re Hillcrest Water Co.—The Receiver filed a schedule of rates 
and sought approval. The Company serves the community of Mountain 
Lakes from an artesian well supply and had been operated in conjunction 
with the Companies that developed Mountain Lakes. After a long analysis 
of matters the Board determined : 

“1. That the Receiver is entitled to an increase in revenue. 2. That 
the schedule of rates filed by the petitioner, calculated to produce this 
revenue, are just and reasonable, with the exception of the proposed charge 
of $30 for fire hydrants connected to mains of less than 4” in diameter. 
This specific charge is hereby disapproved. With this exception, the 
Board hereby approves said schedule as filed. 3. The Board recommends 
that the Receiver file on or before January 31st, 1924, an amendment to 
the schedule providing for a charge at the annual rate of $20 for hydrants 
connected to mains of less than 4” in diameter. On his failure to file the 
amendment by such date an order will issue requiring him to charge this 
rate for such service. 4. The Board recommends that the Receiver, if pos- 
sible, secure competent engineering advice with a view to conserving the 
existing supply and securing an additional supply of water and to im- 
proving the economy and efficiency of operation of the water plant.” De- 
cision Dec. 28, 1923. Mr. Edwin G. Adams for the Company. Mr. H. M. 
Van Gelder and Mr. D. E. Hanlon for the Mountain Lakes Association. 
Mr. W. H. Lewis for the Fire Commission. 
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In re Merchantville Water Co.—Application for approval of further 
increase in rates. Present rates were fixed by Board’s decision of June 19, 
1919. The Board determined, after a review of the facts, that the Com- 
pany was entitled to an increase of revenue, but not of the suggested rates, 
and fixed a schedule effective when filed; and recommended that all flat 
customers be metered. Decision Jan. 17, 1924. Mr. Lewis Starr for the 
Company. Mr. Albert E. Scheflen for Pensauken Township. Mr. Ed- 
ward I. Berry by Mr. Frank Nelson Jess, for Borough of Merchantville. 


Parker et al. v. Merchantville Water Co.—Petition by Ellis Parker 
and George S. Krewson, Jr. ; the first owner of a tract in Pensauken town- 
ship and the second builder who had erected four dwelling houses with 
five others under construction. The Water Co. has a pipe line extending 
past the premises. Temporary connections during the building had been 
made. The controversial matter was as to the difference between the ef- 
fect of the general rules of the Utility Board and the specific recommen- 
dation of its inspector. The Board: 

“After careful study of the testimony and full consideration of the mat- 
ters involved in this controversy, the Board is of the opinion that the rules 
recommended by this Board for adoption by Companies should apply in 
this case. If this tract is so laid out by the promoters that the maximum 
number of customers which may be served from these mains is too small 
to bring to the Company the amount of revenue required to support the 
necessary investment, it is not a matter for which the Water Company can 
be held responsible. The Board has power to require a Company to ‘con- 
struct, maintain and operate any reasonable extension of its existing facil- 
ities where . . . suchextension . . . will furnish sufficient busi- 
ness. . . .’ The cost of this extension was estimated at the time of the 
complaint at $1,530. The possible revenue which may be received in con- 
nection with this main is from two courses, fire protection and private con- 
sumption. From the inch-foot charge for fire protection the Company will 
receive a revenue of $34.37 per year. This will warrant an investment of 
about $120 by the Company. As the revenue from the inch-foot charge is 
already assured, this leaves a balance of $1,410, which must be deposited 
without interest by the complainants in order to justify this Board in re- 
quiring the Company to lay the desired mains.” Decision Jan. 24, 1924. 
Mr. W. B. Walcott for Complainants. Mr. Lewis Starr for the Company. 





An ordinance requiring from non-residents a fee and bond for a 
license to distribute handbills within the city which are not required of 
residents is held to be void for discrimination, in Elvin v. Winchester, 
300 Ill. 214, 133 N. E. 205, annotated in 22 A. L. R. 1481. 





One practicing optometry whose business is to detect and characterize 
disorders of the eyes by means of scientific devices, and correct defects of 
vision by means of lenses, although he does not attempt to prescribe med- 
icine for diseased conditions, is held in Baker v. State, 91 Tex. Crim. Rep. 
186, 240 S. W. 924, annotated in 22 A. L. R. 1163, to be within the terms 
of a Medical Practice Act declaring that any person shall be regarded as 
practicing medicine who shall publicly profess to treat any physical de- 
formity by any system or method. 
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MISCELLANY 


MISCELLANY 





GOVERNOR’S APPOINTMENTS. 





Mr. Newton W. Porter, of New- 
ark, to be Judge of the Common 
Pleas in Essex county, in place of 
Judge Frederick G. Stickel, Jr. 

Mr. Edward L. Katzenbach, of 
Trenton, to be Attorney-General, 
in place of Hon. Thomas F. Mc- 
Cran. 

Judge William Clark, of Ber- 
nardsville, to be Judge of the Court 
of Errors and Appeals, succeeding 
himself as ad interim Judge. 

Justice Luther S. Campbell, of 
Hackensack, as Associate Justice 
of the Supreme Court, succeeding 
his ad interim appointment, in place 
of the late Justice Bergen. 

Dr. Andrew F. McBride, of Pat- 
erson, to be State Commissioner of 
Labor, succeeding the late Gen. 
Lewis T. Bryant, and also having 
served ad interim. 

Circuit Judge Frank T. Lloyd, 
of Camden, to be Associate Justice 
of the Supreme Court in place of 
Justice Francis J. Swayze. 

Judge Henry E. Atkinson, Jr., 
of Keyport, who has been Judge of 
the Court of Errors and Appeals, 
to be Circuit Court Judge in place 
of Judge Luther A. Campbell. 

Mr. William H. J. Ely, of Ruth- 
erford, to be Judge of the Second 
District Court of Bergen county, in 
place of Judge Guy L. Fake. 

Mr. Frederick W. Mattocks, of 
Closter, to be Judge of the Third 
District Court of Bergen county, to 
succeed himself. 

Mr. Theodore Schimpf, of Atlan- 
tic City, to be Circuit Court Judge 
in place of Judge Frank T. Lloyd. 





THE NEW ESSEX CO. JUDGE. 





Judge Newton H. Porter, the 
newly appointed Judge of Essex 





county, was born in Somerville, 
April 13, 1877, the son of Ed- 
ward P. and Emma Hazleton Por- 
ter, and the grandson of Daniel 
Porter, who formerly edited the 
“Somerset Unionist” in Somerville. 

Judge Porter’s family moved to 
Newark in 1885 and his father died 
there in 1889 when the lad was 
twelve years old. It became neces- 
sary for him to contribute toward 
the family support so he left school 
and went to work in the internal 
revenue department as a messen- 
ger boy. He was promoted rapidly 
and in January, 1900, when he left 
the department, he was Chief Dep- 
uty, which position he had held for 
six years. 

During the time that he was 
working in the revenue department 
Judge Porter studied in the Newark 
evening school, finishing his second- 
ary education and then he enrolled 
in the evening classes of New 
York University Law School. He 
graduated in 1902 with the degree 
of LL.B. He immediately went 
into the office of John Whitehead, 
of Newark, and continued his stud- 
ies and clerkship, being admitted to 
the Bar in June, 1904. Three years 
later he became a counsellor. 

Judge Porter practiced law alone 
until 1921, when he went into part- 
nership with two other attorneys 
under the name of Porter, Zink & 
Lafferty. The other members of the 
firm are Homer C. Zink and James 
L. R. Lafferty, and the offices are at 
31 Clinton St., Newark. 

Judge Porter has been active in 
the New Jersey State Chamber of 
Commerce, having been a trustee 
for the past twelve years. He was 
President of the Chamber for three 
years, declining re-election in 1923. 
He is a Vice President of the Green 
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River Country Club, and a mem- 
ber of the Down Town Club. He 
has a wife and five children. 





THE NEW ATTORNEY-GENERAL. 


The newly appointed Attorney- 
‘General, Mr. Edward L. Katzen- 
bach, of Trenton, brother to Su- 
preme Court Justice Katzenbach, 
has been a member of the Board 
of Control of the Department of 
Institutions and Agencies and act- 
ing as special counsel for the Gov- 
ernor in his investigation through 
the Budget Commission of the ac- 
tivities of the Bridge and Tunnel 
Commission of the State. His wife 
is a member of the State Board of 
Education. He was born in Tren- 
ton October 21, 1878; was educated 
at Princeton University and Har- 
vard Law School. After gradua- 
tion from Princeton in 1900 he was 
Boudinot Fellow in History and 
subsequently Fellow in Social 
‘ Science and instructor in Political 
Economy. He was admitted to the 
Bar in 1905 and became a counsel- 
or three years later. In 1911 he 
married Marie L. H. Hilson and 
they have two children. He was, 
when appointed, a member of the 
legal firm of Katzenbach & Hunt. 





DR. AARON L. SIMON’S CASE. 


Dr. Aaron L. Simon, of Passaic, 
who was admitted to the Bar of this 
State at the February Term, 1919, 
and became counselor in 1922, and 
is also a medical practitioner, was 
convicted last month, after a five 
days’ trial on an indictment charg- 
ing him with conspiring with the 
late Jacob Bloomfield, a brother-in- 
law, to defraud insurance companies 
out of a total of $37,500. Testi- 
mony was given during the trial 
that Bloomfield, at the time of his 


examination by Dr. Simon for in- 
surance, was reported as being in a 
good physical condition. He died 
a few months later, it was proven, 
from a number of chronic ailments, 
with which he was suffering at the 
time of Dr. Simon’s examination. 
The case attracted much local at- 
tention, and, it is said, is to be tak- 
en by the defendant to the Supreme 
Court. He was released on $5,000 
bail. 





PASSAIC CO. BAR ASSOCIATION. 


At the annual meeting of the Pas- 
saic Co. Bar Association, attended 
by some 200 lawyers, Mr. Fred. W. 
Van Blarcom, of Paterson, was 
unanimously elected President, suc- 
ceeding Mr. Harry M. Weinberger, 
of Passaic, who declined to be a 
candidate for reélection. Former 
Judge Abram Klenert was elected 
Vice President, as the result of a 
contest with Mr. Louis A. Cowley, 
of Passaic, in which the local man 
won by a majority of thirteen votes. 
Mr. Robert Cunningham was re- 
elected secretary and Mr. Edgar M. 
Tilt, treasurer, both by unanimous 
vote. 

It was decided to tender a testi- 
monial dinner to Justice James M. 
Minturn, and to his _ successor 
Justice Charles C. Black. Presi- 
dent Weinberger was empowered 
to appoint a committee of five to 
arrange the date and all the neces- 
sary details for the affair. 

It was also determined to ask for 
another Circuit Court Judge for 
Passaic county, the calendar being 
over-large. 





SOME STATE NOTES. 


Mr. Justice Charles W. Parker 
and wife went to Porto Rico late in 
January for a brief vacation. 
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Mr. Frederick A. McCullough, a 
lawyer of Somerville, and former 
Assemblyman, has been suspended 
from practice for “alleged profes- 
sional and criminal misconduct,” 
and his case referred to the State 
Bar Examiners for further investi- 
gations. His whereabouts are un- 
known. 

Justice Luther A. Campbell was 
the guest of honor at the annual 
banquet of the Bergen County Bar 
Association, at the Hackensack Golf 
Club, December 14th. 

Mr. Claude E. Cook, of Hacketts- 
town, Assemblyman of Warren 
county, has been appointed county 
counsel of the county in place of 
Mr. Egbert Rosecrans, who recent- 
ly mysteriously disappeared. 





AUTOMOBILE DEATHS. 





In charging the January Grand 
Jury in Union county on Jan. 2, Mr. 
Justice Kalisch said: 

“While the death or serious in- 
jury of persons is due in some in- 
stances to carelessness of those in- 
jured, it is necessary for me to say 
that negligence on the part of those 
injured or killed is no defense in a 
criminal case. 

“Pedestrians have rights, and 
some owners of automobiles think 
they have the exclusive use of the 
streets. The motorist has no great- 
er right than the pedestrians; both 
must exercise care. Some accidents 
are, of course, unavoidable, but you 
must be fully satisfied that the ac- 
cident was unavoidable if you dis- 
miss the complaint. 

“The Legislature gives the right 
to owners of cars to run them. It 
does not, however, give the owner 
an exclusive right to the streets. 
The law provides he must run his 
car at a certain rate of speed, and 
he must be careful in operating his 


car. 


NEW FEATURE IN LAW MAKING. 





Recently at the Stacy Trent in 
Trenton, the New Jersey Title As- 
sociation, (a State Association of 
all the Title Companies and Trust 
Companies engaged in issuing ti- 
tles), made their innovation in law 
making. At a business conference 
a number of proposed bills were 
read and discussed relating to wills, 
foreclosures, vesting titles and vari- 
ous other features of interest to 
property owners and developers. 
These bills had been presented to 
the Legislative Committee of the 
State Bar Association, State Bank- 
ers’ Association and the State Board 
of Realtors and the Title Associa- 
tions of the State for consideration 
and amendments before being pre- 
sented to the Legislature for ac- 
tion. 


The same evening the members 
of the association gathered at its 
first annual banquet in the Stacy 
Trent. A number of prominent 
speakers from New York and oth- 
er States made addresses. The at- 
tendance was large. 


The President of the Association, 
ex-Judge Cornelius Doremus, of 
Ridgewood, N. J., was toastmaster, 
and, in opening the speaking, he al- 
luded briefly to his gratification at 
seeing both at the business meeting 
and at the banquet such a very large 
representation from every county 
in the State. He further mentioned 
the fact that deep interest was be- 
ing shown in the affairs of the As- 
sociation by the various State of- 
ficials, as well as those in the sever- 
al companies and the banking and 
legal fraternities, and that this As- 
sociation had become a sort of a 
clearing house for advanced ideas, 
particularly industrial and realty 
development. 

Senator William B. Mackay, Jr., 
made an interesting address upon 
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legislation giving some notable illus- 
trations of the classes of legislation 
passed and proposed. Mr. W. T. 
Wetmore followed. Mr. C. H. Bur- 
dett, of New York City, spoke at 
length in a most interesting way on 
his specialty, the security of titles 
and development of property. Mr. 
E. C. Wyckoff, representing the Fi- 
delity Union Trust Co., of Newark, 
spoke of his experiences at the last 
annual meeting of the National 
Title Associations. 





HUMORS OF THE LAW. 





The Fort Scott (Kan.) “Lan- 
tern” recently published an apology 
to avoid a libel suit, which read as 
follows: 


“An Apotocy TO Mr. MurpuHy. 

“We hear that one Murphy has 
lodged complaint with the county 
attorney alleging injury to his rep- 
utation because of an article on 
chicken thievery recently appearing 
in this paper. We also hear that if 
an apology be made, clearing him 
from the imputation, the matter wiil 
be dropped. We wish to meet 
everybody half way. We never 
saw Murphy stealing chickens; we 
go to bed too early for that. We 
doubt if anybody ever caught him 
at it—in the daytime. And, we may 
ask, what would our hotels and res- 
taurants do without Murphy? 
When the market is shy of chickens 
they have but to call up Murphy, 
and before dawn next day the de- 
sired number of chickens, all peeled 
are at the door. Always peeled, Yet 
Murphy does not raise chickens; 
that is, in the usual way. There is 
often a big smoke redolent of feath- 
ers issuing from his chimney; but 
maybe he is long on feather beds 
and short on fuel. So, if pinned 
down to facts, we do not say Mur- 
phy steals chickens; but every time 
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we see chickens we think Murphy, 
and every time we see Murphy we 
think chickens.” 





SAVED FROM. ELECTRIC CHAIR. 


On Dec. 8th Michael Kostynski, 
of Camden, passed from the shad- 
ow of the electric chair, under which 
he had hovered for three years. 
During that period he was confined 
in the death house at the State pris- 
on a convicted murderer, but in a 
position that made his case puzzling 
both to prison authorities and to the 
Courts of the State. 

Invoking for the first time the 
provisions of an Act of 1922, under 
which a murderer, who has become 
mentally irresponsible after the sen- 
tence of death has been imposed up- 
on him, may be adjudged insane by 
the Court and committed to an insti- 
tution for the insane, Supreme 
Court Justice Katzenbach ordered 
that Kostynski be taken from the 
prison and committed to the State 
Hospital as a criminally insane pa- 
tient. 

Kostynski killed a woman with 
whom, according to the Camden au- 
thorities, he had entered into a death 
pact. He was sentenced to death, 
but execution was twice deferred 
by former Governor Edwards, and 
after the expiration of the last re- 
prieve no date was set for the elec- 
trocution of Kostynski. The death 
sentence was originally imposed by 
Justice Swayze.” 








“THE FAMILY COURT.” 





How the “Family Court” estab- 
lished in Newark under the Act of 
April 12, 1921, has worked, appears 
in a report recently made by Judge 
Frank J. Boettner. His report cov- 
ers four past years. The “Women’s 
Court” was established in Febru- 
ary, 1920, and it continued to be 
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known as the ‘Women’s Court’ un- 
til May, 1921, when the Act estab- 

lishing the ‘Family Court’ became 

operative. The Judge says: 

“From the month of February, 
1920, when the “Women’s Court’ 
was established until December 31 
of the same year, 416 people were 
arraigned in Court, and in the year 
1921 the number increased to 870, 
and in the year 1922 to 1,800, and 
last year, 1923, the number was 
1,799. 

“This does not include cases in 
which summons were issued and 
the matter adjusted without the 
necessity of a formal complaint be- 
ing made, and I may add that there 
are at least 750 issued annually. 

“The main object for the estab- 
lishment of the Court was to put an 
end to a long prevailing evil of ar- 
raigning women prisoners, and par- 
ticularly first offenders, in open Po- 
lice Courts, which are _ usually 
crowded with people attending oth- 
er trials, or who were there through 
morbid curiosity. This custom has 
been entirely eliminated by holding 
trials in a private room where only 
those immediately interested in the 
case are admitted while it is being 
disposed of. 

“Through the codperation of va- 
rious social agencies many young 
women who have violated the law 
for the first time have been restored 
to their original position in society. 

“The order abolishing the con- 
veyance from police stations to the 
Courts of women prisoners by the 
patrol wagons eliminated another 
evil of long standing. 

“In addition the daily attendance 
of a woman clerk has resulted in a 
large number of women calling at 
the clerk’s office daily to obtain ad- 
vice relative to their family 
troubles which are frequently ad- 
justed without actual Court pro- 
ceedings.” 





WHAT'S IN A NAME? 


At Camden recently Roosevelt 
McKinley Lincoln Caldwell, col- 
ored, was put in jail. Roosevelt 
McKinley Lincoln Caldwell re- 
turned home and demanded a clean 
shirt, but there, was none ready, 
since it was too cold to hang it out 
to dry. Then Roosevelt McKinley 
Lincoln Caldwell knocked his 
boarding mistress down. As a re- 
sult Police Judge Cleary sent him 
to jail in default of $20 fine. 








CHILDREN IN DIVORCES. 


Mr. Richard Stockton, of New- 
ark, well-known attorney, has com- 
piled a pamphlet of 45 pages enti- 
tled “Custody of Children in Di- 
vorce Cases, and Other Subjects.” 
It gives all important authorities on 
the matters embraced in this bro- 
chure and should be exceedingly 
valuable to New Jersey attorneys. 
The four general subjects, each 
with numerous subheads, are: Jur- 
isdiction of the Court of Chancery 
in Divorce Cases; Custody of Chil- 
dren; Support and Maintenance; 
Legislation Relative to Divorce and 
Nullity Suits. 








JUSTICE MINTURN TO GRAND 
JURY. 





The following charge was given 
to the Grand Jury of Hudson coun- 
ty on Feb. 8th, on the subject of 
observing the Sunday laws: 
“Members of the Grand Jury: 

“Your presence here at this time 
is due to the fact that the Court de- 
sires to call your attention to the 
existence in the county of what 
everyone must concede to be an 
open and continuous violation of 
the law. In 1798 an Act was passed 
known as ‘An Act for suppressing 
Vice and Immorality.’ It provided, 
among other things, that there 
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should not be carried on in the 
State upon Sunday ‘any worldly 
business or employment, nor any 
interludes, plays for gain, dancing, 
singing, fiddling or other music for 
the sake of merriment.’ 

“This Act was continued upon 
our statute laws until the year 1893, 
when its rigorous provisions were 
amended by an Act which enables 
a newspaper dealer or publisher to 
print, publish and sell newspapers, 
and the milkman to sell and deliver 
milk, the citizen to walk, ride or 
drive for recreation, and to hire 
horses and carriages or other con- 
veyances for riding or driving. 
This Act was substantially reén- 
acted in 1910 in the Compilation of 
our statutes. 

“In the year 1920 an Act was 
passed enabling counties to open 
their public parks to ‘sports, plays, 
games, recreations, concerts and 
amusements on any day of the 
week,’ which, of course, includes 
Sundays, provided that no fees be 
charged for attendance thereat. You 
will observe that excepting in these 
instances, which the Legislature has 
especially excepted from the gen- 
eral mandate, the Act of 1798 still 
subsists as the law of the State; and 
that under its provisions theatres, 
plays for gain and all worldly em- 
ployment, except works of neces- 
sity and charity, are prohibited up- 
on Sunday. 

“With the wisdom, policy or ex- 
pediency of this law you and I are 
not concerned. Our duty is done 
when, as the sworn representatives 
of the law, we apply ourselves to 
the execution of its provisions ; and 
in the performance of that duty 
we cannot select or segregate such 
laws as we think worthy of enforce- 
ment from those which we think are 
unworthy of enforcement, and exe- 
cute the former and ignore the lat- 
ter. Your individual views may 
lead you to conclude that an Act 


passed in 1798 to regulate the con- 
duct of the people in 1924 should 
be so adjusted as to accord with 
the temper and the social and indus- 
trial atmosphere of the people who 
now exist and who are supposed to 
conform to its provisions. You 
are entitled to hold that view as an 
individual, and by your activities 
bring about a change of the law to 
accord with your view of the neces- 
sities of modern conditions. But, 
while you act as grand jurors, the 
inquiry which should actuate you 
is, not what should be the law, but 
what is the law? When it was 
thought desirable to ensnare the 
Great Nazarene in His speech, He 
asked His tempters the single ques- 
tion: ‘What is written in the Law? 
How read you the law?’ And so I 
say to you, in the performance of 
your duty, your sole thought and 
inquiry should be to ascertain what 
is written in the law? And having 
answered that inquiry, you should 
enforce the law as you find it writ- 
ten. 

“With these preliminaries I have 
to advise you that during the last 
week I have had presented to me 
affidavits from responsible citizens 
of the county, that the law of 1798, 
so far as it is intended to prevent 
the exhibition of plays and amuse- 
ments on Sundays for profit, is 
habitually violated by certain thea- 
tre managers in Jersey City. 

“When the mandate of a law is 
continually, or, as the law phrases 
it, habitually violated and con- 
temned, the person who so violates 
it is known in the law as a disorder- 
ly person, and is subject to indict- 
ment as such; and the place in 
which the habitual violation of law 
is carried on is known to the law 
as a disorderly house, and the per- 
sons so conducting the place are 
subject to indictment for keeping a 
disorderly house. Such is the set- 
tled law of the State. 
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“The practical question, there- 
fore, presented to you now, as the 
guardians of law and order in the 
county, is, whether in such circum- 
stances you shall enforce the law as 
it is written? You may insist that 
you do not believe in the policy of 
this law, and you may think the in- 
terests of the people demand an 
amendment of the law to accord 
with the necessities and economic 
environment of present day exist- 
ence. I may grant you that, and 
still remind you that we are neither 
lawmakers, nor law-breakers; that 
your duty is the simple one of en- 
forcing the law as you find it writ- 
ten. You may then remind me that 
the theatre managers and operators 
are not the only violators of the 
law ; that the saloons are open and 
selling worse than poison; that the 
clothing stores, shoe stores, drug 
stores, grocery stores, confection- 
ery and refreshment stores, boot- 
blacking establishments, private 
amusement parks, ballrooms and 
concert halls are all open, in viola- 
tion of this same law. 

“Very well: upon evidence of 
that fact, indict them all, and your 
duty is done. One of these law- 
breakers has no more excuse or jus- 
tification for violating the law than 
another; and the danger of it is, 
that if you allow one to keep open 
in violation of the law you infer- 
entially set a precedent for a sa- 
turnalia of general law-breaking. 

“Therefore, indict the theatre 
managers and operators of these 
theatres, upon the evidence that will 
be submitted to you, and, at the 
same time, order the police execu- 
tives in the various municipalities 


to submit to you the names and ad-. 


dresses of all other violators of the 
law in the various lines of business 
to which I have referred, and in- 
dict them also. You come from 
various sections of the county, and 
the names and places of many of 





these violators will occur to you, 
so that your personal knowledge of 
law-breaking on Sunday, will in 
some measure guide you and aid 
the police in the performance of 
their duty in this respect. 

“As you have no legal right to 
enforce compliance with one law 
and ignore the violation of another 
law, for the same reason you have 
no legal right to indict one set of 
law-breakers and allow others, just 
as guilty, in other lines of employ- 
ment, to go unwhipped of justice. 
Evenhanded administration of the 
law is the great desideratum and 
is the goal which our law seeks to 
attain in application. Any other 
form of administration would result 
in discriminatory class recognition 
and injustice, as well as in an en- 
couragement to public contempt of 
law. 

“It is an axiom of popular gov- 
ernment that to secure the repeal 
of obnoxious legislation you have 
but to enforce the law. If the peo- 
ple insist upon a change the Leg- 
islature is open to them for the pur- 
pose; and to it, and not to the 
Courts and grand juries, appeal 
must be made. If you and I are 
not here to enforce the law as it is 
written we have no legal excuse for- 
existence; and this beautiful Tem- 
ple of Justice may well become, 
in popular conception, a mockery, 
a delusion and a by-word. 

“The ominous danger to our law 
and cherished institutions lies, not 
in the failure to enact law, but in 
the inefficient, or worse, administra- 
tion of existing laws. 

“It is unnecessary to remind you 
that throughout the land to-day the 
atmosphere is permeated with a 
disregard and contempt, not only 
for the law as it is written, but, 
most serious of all, with a contempt 
for the fundamentals of common 
decency and honesty, with contempt 
for the sacred ties and conceptions 
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of family social life and religion, 
upon which our law and popular in- 
stitutions are based ; and in that cor- 
troding fact lies the danger which 
to-day spreads like a pall over our 
entire land. But, through the be- 
fogging mist of conflicting selfish 
interests ; through the debasing pas- 
sion for greed and gain, which 
stifles the conscience, emasculates 
mentality and debases manhood, 
there is cut out for you and me, as 
the sole rule of public conduct, and 
as a guide and compass of our 
course, a path as fixed and unalter- 
able as the Northern Star: 

“‘Of whose true fixed and resting quality 
There is no fellow in the firmament’ 
the simple, straightforward path of 
duty. If we follow that course we 
will have no misgivings, no qualms 
of conscience and no _ heartburn- 
ings; but if we deviate from that 
unerring pathway our future will 
be bound upon shallows and in mis- 
eries; we shall be tied to a con- 
science that will make cowards of 
us all, and which will pursue us un- 
relentingly to the grave, reminding 
us eternally that we have been 
weighed in the balance and have 

been found wanting. 

“Let us then do our legal duty as 
God has given us the light to see 
it, and as the plain letter of the law 
prescribes its dutiful performance.” 





OBITUARY. 





Mr. FRAnxK E. PELLETT. 
Mr. Frank E. ‘Pellett, of Pater- 
son, died in Barnert Hospital on 
Jan. 31, after a month’s illness. 
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Mr. Pellett was born Sept. 26, 
1859, in Pellettown, this State, be- 
ing the son of Stephen J. and Mar- 
garet (McCoy) Pellett, in the home- 
stead, that has been in the family, 
(which was of French Huguenot 
descent) for 118 years, four gener- 
ations having been born there. He 
attended Blair Hall Academy in 
Blairstown- and graduated from, 
and was valedictorian of Lafayette 
College in 1881. He was a member 
of the Phi Beta Kappa Society and 
held the highest average of grade 
attained by a student of that Col- 
lege. He was Vice-President of 
Blair Hall for a year, and then 
studied law with the late Thomas 
M. Moore, of Passaic, and with the 
late William Pennington, of Pater- 
son, while also attending lectures in 
Columbia Law School, from which 
he was graduated in 1884. He was 
admitted to the New Jersey Bar at 
the November Term, 1884, and be- 
came counselor at the February 
Term, 1888. He began practice in 
the old office of the late Socrates 
Tuttle in Paterson, and, after ten 
years, removed to the Paterson 
National Bank Building. He was a 
man of quiet, scholarly disposition, 
and a lover of books and various in- 
tellectual pursuits; was a member 
of the Eastside Presbyterian 
church. He is survived by his wife, 
who was Miss Frances Drake, and 
three daughters, Mary, Florence 
and Frances; also by two brothers, 
William M. Pellett, of Watkins, 
and Dr. J. B. Pellett, a well-known 
surgeon of Hamburg, and a sister, 
Mrs. John H. Moore, of Sussex. 









